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SELECTING AN ENTITY TO HOLD TITLE TO REAL PROPERTY 
(Real Estate Advisory No. 1) 

 

As a protection from liability, individuals often desire to hold title to real property in the form 

of an entity.  The next question becomes: what type of entity should be selected to hold title?  As a 

general rule, C Corporations are not a good choice because upon sale of the property, any 

appreciation in value will be taxed at both the corporate level and at the shareholder level.  A general 

partnership is also not a good choice because it will not protect individual partners from liability.  

This leaves S corporations, limited liability companies and limited partnerships.  The pros and cons 

of each are as follows. 

 

This Advisory is neither exhaustive nor tailored to your specific situation.  You should 

discuss your personal situation with us or with your own attorney.  Our representation is only 

undertaken through a written engagement letter and not by the distribution of this Advisory.  

 

S Corporation.  The corporation's shareholders are protected from liability and the 

corporation will not be taxed at the federal level.  California imposes a 1.5% tax on the corporation's 

net income in addition to the minimum franchise tax of $800 (which does not apply to the 

corporation's first tax year).  An S corporation can have no more than 75 shareholders, who must be 

individuals or certain trusts or tax exempt organizations.  If the corporation violates these shareholder 

limitations, it will lose its S election and gains from the property will be subject to double taxation. 

 

Limited Liability Company.  An LLC's members are protected from liability and, unless 

elected to be taxed as a corporation, the company will not be taxed at the federal level.  In addition to 

the minimum franchise tax of $800, California currently imposes a tax on total income according to 

the following schedule: 

 

Total Income Tax 

$250,000 to $499,999 $900 

$500,000 to $999,999 $2,500 

$1,000,000 to $4,999,999 $6,000 

$5,000,000 or more $11,790 

 

 

Depending on future changes to these rates by the legislature and the financial status of the 

company, these taxes may be greater or less than the tax imposed upon S corporations. 
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Limited Partnerships.  Limited partnerships are likewise not taxed at the federal level and, 

except for the $800 minimum franchise tax, are not subject to tax in California at the entity level.  

Limited partners are protected from liability.  However, because the general partner is not protected 

from liability, typically a corporation or LLC is formed to act as the general partner.  The second 

entity typically increases overall expenses through formation costs, accounting fees and additional 

documentation. 

 

Other Considerations.  Self-employment taxes may be another concern.  The tax is 15.3% 

on the first $106,800 of income, and generally applies to an LLC's managers, S corporation's officers 

and a limited partnership's general partner. 

 

Most states provide trusts with protection from creditor claims, presenting another means to 

obtain protection from liability.  However, because most states do not provide this protection to self-

settled trusts and many states, including California, prohibit property conveyances to avoid the 

claims of existing creditors, this option has limited applicability. 

 

Prior to transferring any interest in real property, attention should be given to the impact on 

property tax assessments.  Because a property's tax base is typically reassessed upon transfer, the 

transfer could cause an increase in property taxes if the property has appreciated in value.  Although 

reassessment will not occur if the transfer is to an entity in which the underlying ownership interests 

in the property and the entity are the same, future transfers of the entity's ownership interests can also 

lead to reassessment of the real property. 

 

Resolving the above issues often becomes more complex as the size and value of the property 

increases and to the extent the goals and concerns of multiple owners differ.  It is often advisable to 

consult with legal and financial consultants early in the acquisition process regarding title issues in 

order to avoid potential pitfalls.  After acquisition, these advisors should be consulted periodically to 

ensure the best means for holding title is maintained in light of changes in both the owner's personal 

circumstances and applicable law. 

 

As always, you should be sure that additional legislation has not been enacted or court 

decisions rendered, that would change the above advisements.  This Advisory is neither exhaustive 

nor is it tailored to your specific situation.  You should discuss your individual situation with us or 

your own attorney.  We look forward to being of service to you. 

 

S. Timothy Buynak, Partner 

Business & Tax Attorney 
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This Advisory is one of a series of business and tax advisories prepared by the attorneys 

at Buynak, Fauver, Archbald & Spray, LLP.  Should you have further questions regarding the 

information provided in this Advisory, please contact the author listed above. 

 

Buynak, Fauver, Archbald & Spray, LLP provides business legal services to individuals, 

business entities and non-profit organizations from entity formation and start up, through day-

to-day operations and exit strategies. 
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